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CHAPTER 1: 
INTRODUCTION AND OVERVIEW 
 
1.1 Introduction  
Auctions have been utilised as a method of selling property since the time of the 
Romans and remains a popular means of buying and selling property.1 “The word 
“auction” is derived from [the Latin word] augere and involves the idea of a sale 
concluded by competition between intending [buyers], at the instance of an auctioneer 
or person who sells in a quasi-public manner.”2 An auction can simply be described as 
a sale where property is openly put up by an auctioneer on behalf of a seller, the 
objective of which is to find the purchaser who is willing to pay the highest price.3 The 
sale may, however, be of an official nature (such as a sale in insolvent estates) or a 
sale in execution.4 
The digital age, brought about by many technological advances, has resulted in 
adjusting the nature of some auctions to operate in an online environment. It could be 
said that this developed another form of auctions, being the online auction. There has 
been tremendous growth in online auctions and it is considered to be one of the most 
popular transactions on the World Wide Web.5 “The popularity of this technology-aided 
business model is evidenced by the continuous growth of eBay and other e-auction 
markets.”6 The advances of such online auctions is evident in that it allows sellers and 
purchasers to transact through great distances, thereby removing the need to be 
physically at the auction location. 
Trading in goods and services is not a new phenomenon and it has been around since 
ancient societies. Unfortunately, parties in weaker bargaining positions would often find 
themselves at a disadvantage. This was particularly the case with the average 
consumer in the market. Prior to the enactment of the Consumer Protection Act 68 of 
2008 (CPA) “there was very little protection against poor quality or dangerous goods 
and services, unfair contract terms, unfair or irresponsible marketing practices, unfair 
discrimination in the marketplace, the consumer’s right to choose, protection against 
                                                     
1 Consumer Goods and Services Ombud Advisory Note 16: Auctions (http://www.cgso.org.za/wp-
content/uploads/2016/05/Advisory-Note-16-Auctions.pdf (01-07-2019)). 
2 Hackwill Mackeurtan’s Sale of Goods in South Africa (1984) 241. 
3 Bradfield and Lehmann Principles of the Law of Sale & Lease (2010) 46. 
4 Bradfield and Lehmann (n 3) 46. 
5 Nel, Weppenaar and De Beer “Investigating the Extent to which Auction Information Determines the 
Success of Online Auctions” 2010 Management Dynamics 42 42. 
6 Aleem and Antwi-Boasiako “Internet Auction Fraud: the Evolving Nature of Online Auctions Criminality 
and Mitigating Framework to Address the Threat” 2011 International Journal on Law, Crime and Justice 
140 140. 
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unfair direct marketing practices, the provision of insufficient information on products 
and services and actions detrimental to the right to fair and honest dealing”.7  
In addition, common law protections, such as the warranty against latent defects, were 
not always effective as such protections could be limited or excluded from the contract 
by the contracting parties.8 Through legislative intervention there has been a number 
of statutes that now specifically intend to protect the consumer, these include, the CPA, 
the Electronic Communications and Transactions Act 25 of 2002 (ECTA) and the 
Protection of Personal Information Act 4 of 2013 (POPIA). 
1.2 Research Problem 
Today, sales are taking place online and people are eagerly utilising websites such as, 
bid-or-buy or eBay. The digital age has popularised online transactions, but such 
transaction are not without risk. There are a number of risks that consumer may face 
during an online auction, and many questions remain unanswered as to how the law 
would protect the consumer in such online transacting environments. This research 
will focus on whether or not the South African legal framework adequately protects the 
consumer in online auction contracts. 
1.3 Research Methodology 
The purpose of this research is to consider the protection afforded to the consumer in 
online auction contracts by assessing the current South African legal framework. In 
doing so, a doctrinal approach will be used, which can be described as “the formulation 
of legal “doctrines” through the analysis of legal rules.”9 This is done by looking to 
various sources of the law and then applying the relevant principles to the discussion 
at hand.10 The sources that will be consulted in this research includes primary sources, 
such as legislation and case law as well as secondary sources, such as textbooks, 
commentaries and the like. 
1.4 Structure and Approach  
The scope of this research paper will mainly focus on South African Law. In so far as 
it may be relevant to advance the research question, there may be references made 
to foreign and international law and principles. 
The research will firstly, in chapter two, consider the historical development of auctions 
and the basis that auction contracts find in nominate contracts of purchase and sale. 
The common law position of auctions contracts will be assessed to determine the 
extent to which the consumers were historically protected in auction contracts. 
                                                     
7 De Stadler, du Plessis, Feris, Loubser, Melville, Reid, Sharrock, Stoop, van Heerden, van Zyl, Woker and Yeets 
“Introduction and Overview of the Consumer Protection Act” Naudé and Eiselen (eds.) Commentary on 
the Consumer Protection Act (2014) 1. 
8  De Stadler, du Plessis, Feris, Loubser, Melville, Reid, Sharrock, Stoop, van Heerden, van Zyl, Woker and Yeets 
(n 7) 1. 
9 Chynoweth “Legal research” in Knight (eds.) Advanced Research Methods in the Built Environment 
(2008) 29. 
10 Chynoweth (n 9) 29. 
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The research will then, in chapter three, assess and discuss the current South African 
legislative landscape that may be applicable to auction contracts, including provisions 
of the CPA, ECTA and POPIA, and assess the protections afforded to consumers in 
online auctions in the current South African legislative landscape.  
The research will, in chapter four, consider protection afforded to the consumer in 
instances of cross-border online auction contracts. This will include situations in which 
a South African consumer engages in an online auction contract with a party in another 
country or jurisdiction. This chapter will discuss the possible application of international 
instruments and protections afforded to the South African consumer.  
The research will finally, in chapter five, identify and discuss any deficiencies found in 
the protections afforded in the law, including scenarios in which the consumer are left 
completely, or partially unprotected, and will also provide suggestions as to how such 
deficiencies may be remedied or addressed.  
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CHAPTER 2: 
THE COMMON LAW RULES RELATING TO AUCTIONS 
 
2.1 Introduction  
“The sale of goods is one of the earliest forms of business transactions, existing from 
the time when money was first introduced to replace barter.”1 As a result it was 
necessary for the law to develop in order to balance the interests of the buyer and the 
seller, and provide protection to the consumer. An auction is effectively a contract of 
purchase and sale between the buyer and the auctioneer, acting as agent on behalf 
of the seller. It is, therefore, necessary to consider how the common law rules in 
relation to the contract of purchase and sale are relevant to auctions. 
The South Africa law of purchase and sale is largely based on the common law.2 The 
common law is described as an uncodified branch of the law which is developed by 
the doctrine of stare decisis,3 and is essentially a hybrid system, comprising of Roman-
Dutch law which has been influenced and developed by the English law.4 The 
substantive rules of the law of contract has, however, been left relatively untouched 
by the influence of English law.5 Thus, when the common law is discussed in this 
Chapter, it refers to the substantive rules of the law of contract. In addition to this, the 
common law has also been influenced with the advent of the Constitution.6 Section 
39(2) of the Constitution requires the courts to adapt the common law in accordance 
with “the spirit, purports and object of the Bill of Rights”.7 In light thereof, this chapter 
will analyse the common law in respect of contracts of purchase and sale related to 
auctions. 
2.2 The Analytical Tool of Offer and Acceptance 
The contract of purchase and sale is defined as “a specific, nominated, reciprocal 
agreement to buy and sell, in terms of which the seller has the true intention to deliver 
a determined or determinable thing together with all his rights in the thing undisturbed, 
to the buyer, and the buyer has the true intention of paying a determined or 
determinable price for the thing”.8 From this definition, it is clear that the seller and 
buyer must have the intention to sell and buy a thing. An auction contract is effectively 
a contract of purchase and sale. The auctioneer sells the goods on behalf of the seller 
to a buyer. Like any other contract, a valid contract of sale occurs when the six 
                                                     
1 McKendrick Goode on Commercial Law (2016) 201. 
2 Nagel Commercial Law (2015) 197. 
3 Mupangavanhu “Fairness a Slippery Concept: The Common Law of Contract and the Consumer 
Protection Act of 2008” 2015 De Jure 116 118. 
4 Nagel (n 2) 6. 
5 Nagel (n 2) 6. 
6 The Constitution of the Republic of South Africa Act 108 of 1996. 
7 The Constitution of the Republic of South Africa. 
8 Nagel (n 2) 197. 
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requirements for a valid contract are met, being: consensus, contractual capacity, 
formalities, legality, possibility and certainty.9  
This section does not discuss the requirements of contractual capacity, formalities, 
legality, possibility or certainty but rather focuses on establishing consensus in 
contracts of purchase and sale, and consequently auction contracts. Offer and 
acceptance is an analytical tool used to establish whether consensus was reached, 
which is one of the requirements for a valid contract. 
The use of the words “offer” and “acceptance” transitioned into South African law from 
English law, but the concept was known in Roman and Roman-Dutch law. For 
example, the stipulatio under the Roman law meant “a question requiring a straight 
affirmative answer in order to create a contract”.10 Toezeggeing was what Grotius 
referred to as “a promise requiring acceptance in order to create a contract”.11 This 
process of offer and acceptance was incorporated into South African law. 
“In South African legal parlance, an offer is an invitation to consent to the creation of 
obligations between two or more parties.”12 An offer can then be defined as “a 
declaration of intention, by one party (the offeror) to another (the offeree), indicating 
the performance that he or she is prepared to make, and the terms on which he or she 
will make it.”13 The requirements for a valid offer are: 
 the offer must be firm and made with animo contrahendi.14 This refers to the 
intention to enter into a binding legal contract;15 
 the offer must be complete.16 This means that the offer must stipulate all the 
important terms of the agreement.17 If there are still terms which need to be 
discussed and negotiated by the party then it is not considered to be a complete 
offer;18 
 the offer must be clear an certain, otherwise it will be considered void for 
vagueness;19 and  
 the offer must be brought to the attention of the offeree.20 
                                                     
9 Hutchinson and Pretorius The Law of Contract in South Africa (2017) 6. 
10 Bradfield Christie’s Law of Contract in South Africa (2016) 37. 
11 Bradfield (n 10) 37. 
12 African Banking Corporation of Botswana Ltd v Kariba Furniture Manufacturers Pty (Ltd) 2015 5 SA 
192 (SCA) par 18.  
13 Hutchison and Pretorius (n 9) 47. 
14 Hutchinson and Pretorius (n 9) 48-49; Nagel (n 2) 51-53. 
15 Hutchinson and Pretorius (n 9) 48-49; Nagel (n 2) 51-53. 
16 Hutchinson and Pretorius (n 9) 48-49; Nagel (n 2) 51-53. 
17 Hutchinson and Pretorius (n 9) 48-49; Nagel (n 2) 51-53. 
18 Hutchinson and Pretorius (n 9) 48-49; Nagel (n 2) 51-53. 
19 Kantor v Kantor 1962 3 SA 207 (T). Hutchinson and Pretorius (n 8) 48-49; Nagel (n 2) 51-53. 
20 Hutchinson and Pretorius (n 9) 48-49; Nagel (n 2) 51-53. 
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In order for an offer to be accepted, the acceptance must correspond with all the 
material parts of the offer.21 The requirements for a valid acceptance are: 
 the acceptance must be without reservation. This means that the offer must be 
accepted as a whole not in part and without new or added terms, in instances 
where new terms are added, then the acceptance would be qualified and 
constitute a counter offer;22 
 the person who accepts the offer must do so with certainty, clarity and 
unambiguity;23 
 the person to whom the offer was made must be the person who accepts the 
offer;24 
 the person who accepts the offer must be cognisant of their response, 
otherwise the acceptance would not constitute a “meeting of the minds”;25 
 the acceptance must be in accordance  with the prescribed form, as per the 
preference of the offeror, otherwise the acceptance would not constitute a 
meeting of the minds and thereby consensus would not be achieved;26 
 the acceptance must be brought to the offeror’s notice;27 and 
 the acceptance must be made with animo contrahendi, this refers to the 
intention to create legal obligations.28  
The underlying premise of the offer and acceptance is that “a contract entails the 
formation of a common intention by the contractants through an exchange of 
declarations which express their respective intentions”.29 When a contract does not 
contain specific provisions relating to the time and place of conclusion, the rules of 
offer and acceptance provides assistance to determine when and where a contract 
was formed, and the legal consequences that ensue.30 
In order to determine who the offeror and offeree is, in terms of auction contracts, it is 
necessary to distinguish between simple auctions and auctions subject to a condition. 
In instances of simple auctions it is the bidder (being the consumer) who makes the 
                                                     
21 Sharrock “General Principles of the Law of Contract” 2009 Annual Survey of South African Law 
510 513. 
22 Hutchinson and Pretorius (n 9) 55-56; Nagel (n 2) 55-56. 
23 Hutchinson and Pretorius (n 9) 55-56; Nagel (n 2) 55-56. 
24 Hutchinson and Pretorius (n 9) 55-56; Nagel (n 2) 55-56. 
25 Bloom v American Swiss watch Co 16 AD 100. Hutchinson and Pretorius (n 8) 55-56; Nagel (n 2) 55-
56. 
26 Hutchinson and Pretorius (n 9) 55-56; Nagel (n 2) 55-56. 
27 Hutchinson and Pretorius (n 9) 55-56; Nagel (n 2) 55-56. 
28 Hutchinson and Pretorius (n 9) 55-56; Nagel (n 2) 55-56. 
29 Van Huyssteen, Lubbe and Reinecke Contract General Principles (2016) 51. 
30 Van Huyssteen, Lubbe and Reinecke (n 29) 52. 
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offer and the auctioneer then accepts or rejects the offer on behalf of the seller.31 
Auctions which are subject to conditions are different, and can be categorised as either 
auctions with reserve or without reserve.  
Auctions “with reserve” are auctions in which a reserve price has been set, thus the 
auctioneer may only accept bids which meet or exceed the reserve price.32 Auctions  
“without reserve” are defined as auctions where the auctioneer must accept the 
highest bona fide bid from a bidder.33 These are not the only type of conditions under 
these types of auctions but they are the only two conditions that will be discussed for 
purposes of offer and acceptance in this research. Other conditions may, for example, 
relate to the processes or the fact that it is a cash only auction, these conditions would 
be communicated to the bidders in the advertisement or may be announced at the 
auction itself.34 
In an auction “with reserve”, the auctioneer is merely extending an invitation to the 
bidder.35 It is the bidder who makes the offer which the auctioneer must now accept 
or reject. Each offer lapses when a new offer is made.36 The bidder is at liberty to 
retract their offer at any time before “the falling of the hammer”.37 In an auction “without 
reserve” the putting up of an article by the auctioneer is an offer and each bid is an 
acceptance of that offer.38 This distinction is important as it indicates whether an 
auctioneer can refuse a bid and whether a bidder may withdraw their bid.39 
In order to achieve consensus there needs to be a “meeting of the minds”. Therefore, 
it is necessary for the offeror to be aware of the offerees acceptance in order for 
consensus to be reached.40  
Generally, save for a few exceptions, the information theory is used to ascertain where 
and when a contract was concluded.41 According to the information theory the contract 
will come into force once the offeror has acknowledged the acceptance.42 However, 
there are exceptions, when an acceptance is sent by post the expedition theory is 
used to ascertain when and where the contract was concluded.43 According to the 
expedition theory, a contract is concluded once the offeree has posted the 
                                                     
31 Hutchinson and Pretorius (n 9) 53. 
32 Delport “Auction Sales “Subject to Confirmation” and Formation of Contracts Withok Small Farms 
(Pty) Ltd v Amber Sunrise Properties 5 (Pty) Ltd 2009 2 SA 504 (SCA) 2009 Obiter 392 396. 
33 Delport (n 32) 396. 
34 Hutchinson and Pretorius (n 9) 53. Nagel (n 2) 59. 
35 Bradfield and Lehmann Bradfield Principles of the Law of Sale and Lease (2010) 50. 
36 Bradfield and Lehmann (n 35) 50. Grotuis transalted by Maasdorp The Introduction to Dutch 
Jurisprudence of Hugo Grotius with an appendix Contaning Selections from the Notes of William 
Schorer (1903) 3.14. 
37 Bradfield and Lehmann (n 35) 50. 
38 Bradfield and Lehmann (n 35) 50. 
39 Bradfield and Lehmann (n 35) 49. 
40 Hutchinson and Pretorius (n 9) 57. 
41 Nagel (n 2) 58. 
42 Hutchinson and Pretorius (n 9) 57. 
43 Hutchinson and Pretorius (n 9) 58. 
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acceptance.44 The next exception deals with electronic transactions.45 In transactions 
using electronic mediums the reception theory is used.46 The reception theory 
provides that a contract is concluded once the acceptance has reached the offeror.47 
Unless the parties have agreed otherwise in terms of section 22(2) of the Electronic 
Communications and Transactions Act 25 of 2002 (ECTA), it is not necessary for the 
offeror to have seen the acceptance or have been aware of it.48 These rules will 
indicate when and where the contract was concluded, and is of great importance when 
determining the time periods within which the parties must perform, as well as which 
court will have jurisdiction in the event of litigation. 
The information theory seems to have wide application.49 Subsequently, this would be 
applied to offline auctions. In an auction “with reserve” the contract would be 
concluded when the bidder acknowledges the auctioneer’s acceptance. In an auction 
“without reserve” the contract would be concluded once the auctioneer has become 
aware of the bidder’s acceptance. Online auctions, however, take place in an 
electronic medium and therefore the reception theory would be used as required under 
section 22(2) of the ECTA. In an online auction “with reserve” the contract would be 
concluded when the auctioneer’s acceptance reaches the bidder. In an online auction 
“without reserve” the contract would be concluded once the bidder’s acceptance has 
reached the auctioneer. However, the parties are free to change this and expressly 
state when and where the contract is validly concluded.  
2.3 The Historical Development of Consumer Protection in Auctions    
Publicae auctiones and privatae auctiones where the two types of auctions 
distinguished under the Roman-Dutch Law.50 Public auctions or publicae auctiones 
refers to an auction of official nature, this is when the state or a magistrate in the name 
of the State sells the goods of the judgement debtor.51 Private auctions or privatae 
auctiones refer to instances where an individual puts goods up for sale of their own 
accord.52 “This distinction is most important and should not be overlooked in applying 
the statements of Roman-Dutch authors on publica auction to modern 
circumstances.”53 The auctions dealt with in this research are private in nature as it 
deals with the sale of goods by private individuals rather than the State. 
An auction sale typically involves three possible contracts.54 Firstly, there is a contract 
of agency between the auctioneer and the seller. Secondly, a contract of sale exists 
between the bidder (being the buyer) and the seller (as the principal) acting through 
their agent (which is the auctioneer). A third possibility is a contract of sale that may 
                                                     
44 Hutchinson and Pretorius (n 9) 57-58. 
45 As per the definition of “transaction” in the ECTA.  
46 Papadopoulos and Snail Cyberlaw@SAIII The Law of the Internet in South Africa (2012) 52. 
47 Ss 22(2) of the ECTA. 
48 Nagel (n 2) 58. 
49 Papdopoulus and Snail (n 46) 51. 
50 Hackwill Mackeurtan’s Sale of Goods in South Africa (1984) 241. 
51 Hackwill (n 50) 241. 
52 Hackwill (n 50) 242. 
53 Hackwill (n 50) 242. 
54 Bradfield and Lehmann (n 35) 47. 
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arise between the buyer and the auctioneer, insofar as the auctioneer is not acting as 
an agent, but is acting in their own capacity as the seller.  
For parties to enter into a valid contract all six requirements for a valid contract must 
be met. But, in order for a valid contract of sale to take place the parties must also 
reach consensus on the essentialia of the contract of purchase and sale, which 
determine the nature of a contract.55 These are the terms which distinguish a contract 
of purchase and sale from other types of nominate contract. The essentialia for a 
contract of purchase and sale are: (i) the parties must have the intention to buy and 
the intention to sell, (ii) the parties must agree on the thing that is being sold, and (iii) 
the parties must agree on the purchase price.56 
Under the contract of purchase and sale the seller has certain duties which are implied 
by the common law, called naturalia. It is important to mention that these duties may 
be excluded under the contract by virtue of the incidentalia.57 These duties (for the 
seller) include:58 
 the duty of safe keeping of the thing sold; 
 the passing of ownership; 
 a warranty against eviction; and 
 a warranty against latent defects. 
As mentioned, an auction is effectively a contract of purchase and sale, hence, the 
naturalia that flow from the contract of purchase and sale are also applicable to the 
auction contracts. Hence, a buyer will have recourse against the seller if, for example, 
the goods sold (merx) contains a latent defect or if it later transpires that another party 
holds more rights in the merx than the buyer. 
Under the common law ownership passed once delivery was made and not by virtue 
of the contract of sale.59 In a cash sale ownership passed once the seller made the 
delivery and the buyer paid the purchase price.60 In a credit sale ownership passed 
once delivery has been made.61 However, even though ownership had not passed the 
buyer bore the risk insofar as the contract is perfecta.62 “Periculum est emptoris means 
that the buyer suffers the loss resulting from damage to or destruction of the property 
sold or any disadvantage attaching to it through no fault of the seller” once the sale 
                                                     
55 Nagel (n 2) 198. 
56 Nagel (n 2) 198-201. 
57 Nagel (n 2) 214. Voet translated by Gane The Selective Voet: Being the Commentary on the 
Pandects (1968) 1.2.14. 
58 Nagel (n 2) 214-233. 
59 Hawthorne “Responsive Governance: Consumer Protection Legislation and its Effects on 
Mandatory and Default Rules in the Contract of Sale” 2011 South African Public Law 431 439. 
60 Nagel (n 2) 217. Other requirements for the valid passing of ownership include the intention to pass 
ownership and that the seller must be the owner. When dealing with immovable property delivery is 
affected via registration, in the deeds office, in the name of the purchaser. 
61 Nagel (n 2) 218. 
62 Hawthorne (n 59) 440. 
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was completed.63 However, the seller is responsible for the safe keeping of the merx 
until delivery or the time comes where the risk is passed over to the buyer.64 According 
to the doctrine of passing of risk, the risk is passed over to the buyer once the contract 
has become perfecta.65The seller will be liable if the merx are damaged due to the 
sellers own intentional or negligent conduct.66 Furthermore, if the seller is in mora 
debitoris, i.e. they failed to deliver the merx, the seller would be liable irrespective of 
any fault on the part of the seller.67  
Under the common law the buyer had some level of protection by means of the 
naturalia that flowed from the contract. Amongst these naturalia is the implied term of 
the seller’s warranty against latent defects of the merx.68 A latent defect is a defect 
that a reasonable person would not have easily noticed.69 In Odendaal v Ferraris the 
court averred that “any material imperfection preventing or hindering the ordinary or 
common use of the [goods being sold]” constitutes a latent defect.70 Should the seller 
deliver goods which are unfit for their intended purpose, the common law provides that 
the buyer may decline delivery and cancel the contract.71 The seller has a duty to 
deliver goods which are fit and proper for the purpose that they are being bought.72 
Should the buyer accept delivery and later discover the latent defects, the buyer has 
a remedy in the form of cancellation and each party will return to the position they had 
occupied had the contract not been concluded, and the alternate remedy is that they 
buyer may seek a reduced purchase price.73 However, prior to the 19th century courts 
did not recognise implied warranties, the principle caveat emptor guided the courts 
which meant “the buyer had eyes; let him use them, or suffer the consequences”.74 
If it later transpires that the merx being sold is not the property of the seller, Grotius is 
of the opinion that the contract should remain valid and that ownership should pass to 
the buyer.75 Under most circumstances the seller would be unable to transfer 
ownership, thus the seller should compensate the purchaser for any losses suffered 
in addition to the purchase price.76 This forms part of the seller’s duty to warrant the 
                                                     
63 Hawthorne (n 59) 440. 
64 Glover “The End of the Road for the Roman Rule of Risk in Sale?” 2012 Tydskrif vir die Suid-Afrikanse 
Reg  650 651. 
65 Nagel (n 2) 215. According to Nagel in Commercial Law a contract becomes perfecta when: both 
parties have the intention to buy  and to sell; the thing sold and the purchase price is determined; and 
the contract is not subject to a suspensive condition. 
66 Glover (n 64) 651. 
67 Nagel (n 2) 215. 
68 Van der Linde Product liability: The Common Law and the Consumer Protection Act 68 OF 2008 
(2017 LLM Dissertation UP) 11. 
69 Van der Linde (n 68) 11. In contrast to a latent defect, a patent defect is a defect which is easily 
noticeable upon inspection.  
70 Odendaal v Ferraris 2008 4 All SA 529 (SCA) par 25. 
71 Hawthorne (n 59) 442. 
72 Hawthorne (n 59) 442. 
73 Hawthorne (n 59) 442. Notes that cancellation is a remedy that can apply ex lege to the contract even 
if it was not stipulated in the terms of the contract. 
74 McKendrick (n 1) 202-204. 
75 Grotuis transalted by Maasdorp The Introduction to Dutch Jurisprudence of Hugo Grotius with an 
appendix Contaning Selections from the Notes of William Schorer (1903) 3.14. 
76 Decker translted by Kotze (1886) Simon van Leeuwen’s Commentaries on Roman Dutch Law 2.3.14. 
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buyer against eviction. In Alpha Trust (Edms) Bpk v Van Der Walt, the court held that 
the buyer is entitled to recourse in the form of cancellation, repayment of the purchase 
price and a claim for damages.77 
There are no specific protections for consumers under common law for auction 
contracts, but the general rules as highlighted above would apply. Hence, a consumer 
who is party to an auction contract may find recourse under the legal principles of 
relating to the contract of purchase and sale. 
2.4 Conclusion  
During an auction a bidder makes an offer to the auctioneer which the auctioneer may 
then accept or reject. If a bid is accepted then the bidder would pay for the auctioned 
merx. By virtue of this explanation, auction can be described as a contract of purchase 
and sale, and consequently auction contracts should also contain the essentialia of 
contracts of purchase and sale. Therefore, the common law protections discussed 
above will find application in auction contracts and the buyer will not be left without 
legal recourse. This was the position prior to various legislative intervention that will 
be discussed in the next chapter to see how the common law position has changed. 
                                                     
77 Alpha Trust (Edms) Bpk v Van Der Walt 1975 3 SA (A). 
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CHAPTER 3: 
CURRENT PROTECTION UNDER SOUTH AFRICAN LEGISLATIVE 
FRAMEWORK 
 
3.1    Introduction 
There has been a recent focus on protecting consumers in transactions, which is 
largely due to the imbalance in bargaining power in which consumers may find 
themselves. “Consumer law in South Africa is (for the most part) fragmented and 
outdated and many of the consumer principles which are accepted internationally are 
denied to South African consumers”.1 Thus, the Consumer Protection Act 68 of 2008 
(CPA) was a necessary legislative intervention. In addition to the CPA, the South 
African legislature introduced the Electronic Communications and Transactions Act 25 
of 2002 (ECTA) and the Protection of Personal Information Act 4 of 2013 (POPIA) to 
regulate not only online transactions but also protect the dissemination and processing 
of personal information.  This chapter will, therefore, discuss the manner in which these 
legislations intend to protect the consumer in online and offline auction contracts. 
3.2 Consumer Protection Act  
3.2.1 Application and Scope  
The purpose of the CPA is “to promote and advance the social and economic welfare 
of consumers in South Africa”.2 The aim of the CPA is “to promote a fair, accessible 
and sustainable marketplace for consumer products and services; to establish national 
norms and standards to ensure consumer protection; make provision for improved 
standards of consumer information, to prohibit certain unfair marketing and business 
practices; promote responsible consumer behaviour; promote a consistent legislative 
and enforcement framework, related to consumer transactions and 
agreements; establish the National Consumer Commission”.3  
  The CPA defines a consumer as a person to whom goods or services are marketed, 
who have entered into transactions with suppliers, and users of particular goods or 
recipients / beneficiaries of services.4 
Section 5 of the CPA provides that the CPA is applicable to every transaction that takes 
place within the Republic of South Africa.5 Hence, the CPA has a wide range of 
application. However, section 5(2) of the CPA stipulates that certain transactions are 
exempted from its application, being: 
                                                     
1 Woker “Why the Need for Consumer Protection Legislation? A Look at Some of the Reasons Behind 
the Promulgation of the National Credit Act and the Consumer Protection Act” (2010) Obiter 217 230.  
2 S3 of the CPA. 
3 Long title of the CPA. 
4 S1 of the CPA. 
5 As per the definition of “transaction” in section 1 of the CPA. 
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 “transactions in terms of which goods or services are promoted or supplied to the 
State”;6 
 transactions “in terms of which the consumer is a juristic person whose asset 
value or annual turnover, at the time of the transaction, equals or exceeds the 
threshold value determined by the Minister in terms of section 6”;7  
 transactions which are exempted by the Minister;8 
 transactions “that constitutes a credit agreement under the National Credit Act” 
34 of 2005;9  
 transactions “pertaining to services to be supplied under an employment 
contract”;10  
 transactions which give effect to a collective bargaining agreements;11 and 
 transactions which give effect to collective agreements.12 
The common law rules of contract of purchase and sale discussed in the previous 
chapter regulates transactions which which fall outside the scope of the CPA, and thus 
the common law would apply under such circumstances.  An auction could possibly 
fall within the realm of the common law rather than the CPA, take for example where 
a bidder a juristic person whose asset value or turn over exceeds the threshold,13 or if 
a person is bidding on behalf of the State. However, should auctions fall within the 
ambit of the CPA, then the provisions of the CPA would apply. 
3.2.2 Sections in the CPA that Directly Apply to Auctions   
Auctions that fall within the scope of the CPA are required to comply with the provisions 
of the CPA. Section 45 of the CPA expressly deals with auctions. Prior to section 45 
there was hardly any legislative interventions regarding auctions.14 Auctions were 
regulated by the common law and the rules and remedies pertaining to contracts of 
purchase and sale, as discussed in chapter 2. Section 45 together with Regulation 21, 
                                                     
6 Ss5(2)(a) of the CPA. 
7 Ss5(2)(b) of the CPA.The current threshold is set at R2 million by the Minister of Trade and Industry. 
8 Ss5(2)(c) of the CPA. 
9 Ss5(2)(d) of the CPA.The goods and serviced which form the subject matter of the credit transaction are 
not excluded from the application of the CPA, only the credit agreement itself. 
10 Ss5(2)(e) of the CPA. 
11 Ss5(2)(f) of the CPA. Collective bargaining agreements as contemplated in section 23 of the Constitution 
of the Republic of South Africa and the Labour Relations Act 66 of 1995 
12 Ss5(2)(g) of the CPA. As per the definition of “collective agreement” under section 213 of the Labour 
Relations Act 66 of 1995 . 
13 The current threshold is two million Rand. (maybe this should refer to footnote 8?) 
14 Annor “Hammering Down the Auction Industry” 2011 Without Prejudice 50. 
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26, 28, 29 and 30 of the CPA provide certain pre-requisites which must be met in order 
for a valid auction to take place, which are summarised below:15 
 the auction must be advertised in compliance with regulations under the CPA. 
The advertisement must exhibited in a manner that allows the general public  a 
reasonable chance to become aware of the auction, the goods on auction and 
the rules and regulations governing the auction;  
 each lot in an auction will be regarded as the subject of a separate transaction, 
unless otherwise stated;  
 the auction must commence at the stated time and may not be delayed for 
specific persons, so that they may partake in the auction; 
 each prospective bidder is required to register in the bidders register before the 
auction commences;  
 in the event that a person bids on behalf of another, the person is required to 
provide a letter of authority which explicitly gives the person authority to bid on 
behalf of the other;  
 all prospective bidders must be provided with visible bidder numbers;  
 the bidders record, containing bidder’s names and bidder numbers, must be 
accessible for public review during the auction where the auction is being held or 
before and after the auction and during business hours at the auctioneer’s place 
of business;   
 the auctioneer is required to keep a vendors roll containing all prescribed 
information. The vendor’s roll must be available for public review at any time, free 
of charge; and  
 the auctioneer is required to have a trust account into which all monies are to be 
transferred for the benefit of the seller, minus the auctioneer’s commission. 
In addition to the above, it is a requirement that all auctions be advertised at least 
twenty four hours before the auction takes place.16 The advertisement is required to 
be in a legible format, it must state the date, place and time of the auction as well as 
the goods that will be auctioned.17 Furthermore, it is required to be set in such a way  
that the general public has reasonable time to take cognisance of it.18 The 
advertisement must also make known where a consumer may find the rules of 
                                                     
15 Rules of Auction 
(https://www.auctionnation.co.za/Content/Auction%20Nation%20Terms%20and%20Conditions.pdf(21
-08-2019)). 
16 Annor (n 14) 50. 
17 Annor (n 14) 50. 
18 Consumer Goods and Services Ombud Advisory Note 16: Auctions (http://www.cgso.org.za/wp-
content/uploads/2016/05/Advisory-Note-16-Auctions.pdf (21-08-2019)). 
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auction.19 The only exemptions to this rule are closed auctions and livestock auctions.20 
An important measure for the protection of the consumer is that the auction rules may 
not exclude liability for inaccurate information contained in the advertisement.21  
All bidders are required to register prior to the commencement of the auction.22 No 
goods may be put up for auction unless the auctioneer has a written agreement with 
the seller allowing it.23 The regulations further provide that the consumer has the right 
to inspect the goods on offer prior to the bidding, no fee may be charged for such an 
inspection.24 
Section 45(3) provides that an auction is complete when the auctioneer announces it 
with the fall of the hammer. In Persadh v Wyles, the court held that a proper auction is 
an auction which is carried out in terms of the usual practice of an auctioneer stipulated 
in the standard terms and conditions prevailing at the time of the auction.25 The 
purpose is to achieve a fair sale price hence all bids made after the fall of the hammer 
are to be disregarded.26 
3.2.3   Sections in the CPA that Indirectly Apply to Auctions 
Some consumer protections apply to all transactions that fall within the scope of the 
CPA. These consumer protections do not directly make reference to auctions but apply 
to auctions by default. “The Bill of Rights enshrines the rights of all South Africans – 
including consumer rights. The [CPA] further outlines these key consumer rights, of 
which all South African consumers should be aware.”27 These include the following 
rights: 
 “right of equality in consumer market” and protection against discriminatory 
marketing practices;28 
 “consumer’s right to privacy”;29  
 “consumer’s right to choose”;30  
                                                     
19 Rules of Auction 
(https://www.auctionnation.co.za/Content/Auction%20Nation%20Terms%20and%20Conditions.pdf(21
-08-2019)). 
20 Consumer Goods and Services Ombud Advisory Note 16: Auctions (http://www.cgso.org.za/wp-
content/uploads/2016/05/Advisory-Note-16-Auctions.pdf (21-08-2019)). 
21 Annor (n 14) 50. 
22 Annor (n 14) 51. 
23 Annor (n 14) 50. 
24 Annor (n 14) 51. 
25 Persadh v Wyles NO 2012 JDR 1388 (KZD) 36. 
26 Kringe “Beware the Fall of the Hammer” 2014 Alert 1. 
27Purpose of the Consumer Protection Act (https://www.marietjiekeetauctioneers.co.za/cpa (28-08-
2019)). 
28 S8 of the CPA. 
29 S11-12 of the CPA. 
30 S13-21 of the CPA. 
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 “right to disclosure and information”;31  
 “right to fair and responsible marketing”;32  
 “right to fair and honest dealing”;33  
 “right to fair, just and reasonable terms and conditions”;34  
 “right to fair value, good quality and safety”;35 and 
 “supplier’s accountability to consumers”.36 
For purposes of this study only rights that are topical in relation to auction contracts 
will be discussed. Section 55 of the CPA states that the consumer’s right to safe and 
good quality goods does not apply to goods bought at auctions. As a result goods are 
sold on a voetstoots basis. Voetstoots means that the consumer does not enjoy a 
warranty against latent defects.37 The law is not without recourse on this matter and in 
Auction Alliance (Pty) Ltd v Netluk Boerdery CC, the court held that a supplier can be 
held liable for defected goods provided that it can be proven that the seller made a 
deliberate or fraudulent misrepresentation.38 The consumer will also have recourse 
under the common law, under the automatic implied warranty against latent defects 
which was discussed more fully in chapter 2. 
However, in order to avoid such situations consumers are advised to inspect the 
auction goods prior to the auction.39 To this extent, attention is specifically drawn to 
Regulation 18 of the CPA which requires the auctioneer to avail the goods prior to the 
auction so that consumers may have a chance to assess the merx before making a 
decision to bid.  
Section 41 of the CPA provides that a supplier may not make false, misleading or 
deceptive misrepresentations to a prospective consumer. “An auctioneer may not, 
knowingly misrepresent, or cause or permit to be misrepresented the value, 
composition, structure, character or quality or manufacture of the goods put up for sale 
at an auction”.40 Any representation made by the auctioneer binds the seller as the 
                                                     
31 S22-28 of the CPA. 
32 S29-39 of the CPA. 
33 S40-47 of the CPA. 
34 S48-52 of the CPA. 
35 S53-61 of the CPA. 
36 S62-67 of the CPA. 
37 Consumer Goods and Services Ombud Advisory Note 16: Auctions (http://www.cgso.org.za/wp-
content/uploads/2016/05/Advisory-Note-16-Auctions.pdf (21-08-2019)). 
38 Auction Alliance (Pty) Ltd v Netluk Boerdery CC 2011 JDR 0794 (GSJ). 
39 Consumer Goods and Services Ombud Advisory Note 16: Auctions (http://www.cgso.org.za/wp-
content/uploads/2016/05/Advisory-Note-16-Auctions.pdf (21-08-2019)). 
40 Schedule 24(m) of the CPA. 
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auctioneer is an agent of the seller.41 The penalties for such behaviour can be in the 
form of civil liability,42 an administrative fine,43 or cancellation of the sale.44 
Caveat subscriptor is a common law principle which stipulates that when a party signs 
an agreement they are bound to it as putting their signature down signifies that they 
understand and agree to the terms and conditions.45 This meant that the consumer 
had to ensure that he fully understood the meaning of the terms of the agreement 
before putting down his signature. The CPA reduced the burden being placed on the 
consumer and transferred it to the supplier.46 This dilutes the application of the caveat 
subscriptor, in that exemption clauses (bring provisions that force the consumer to 
acquire risk and liability), indemnity clauses and acknowledgement clauses are now 
required to be drawn to the attention of the consumer.47 These terms are required to 
be in plain language, the attention of the consumer must be drawn to the term in a 
conspicuous manner as to alert the consumer, and the consumer must be given 
adequate opportunity to understand the terms.48 This is a necessary protection, as 
most consumers do not take the time and effort to read and understand the terms and 
conditions before accepting them.49 
Sections 48-51 of the CPA provides for the right to fair, reasonable and just contract 
terms. This can be reconciled with rules of auction which stipulate that an auction 
advertisement may not exclude liability for inaccurate information.50 A term which 
requires a consumer to waive their rights or which excludes supplier liability could be 
regarded as unfair/unreasonable/unjust under the CPA.51 Section 48(2) of the CPA 
provides guidelines to determine what can be deemed as an “unfair term”.52 According 
to section 48(2) a term will be considered unfair if “it is excessively one-sided in favour 
of any other person other than the consumer” and the terms are “so adverse to the 
consumer as to be inequitable”. 
In terms of section 22 of the CPA the supplier must ensure that the terms of the 
agreement are in plain language to ensure that the average consumer understands. 
The right to information in plain and understandable language has proven to be of vital 
                                                     
41 Consumer Goods and Services Ombud Advisory Note 16: Auctions (http://www.cgso.org.za/wp-
content/uploads/2016/05/Advisory-Note-16-Auctions.pdf (21-08-2019)). 
42 Ss115(2) of the CPA. 
43 Ss112(1) of the CPA. 
44 Consumer Goods and Services Ombud Advisory Note 16: Auctions (http://www.cgso.org.za/wp-
content/uploads/2016/05/Advisory-Note-16-Auctions.pdf) (21-08-2019). 
45 Tenannat and Mbele “The Consumer Protection Act and Five Common Law Principles” 2013 De 
Rebus 17 17. 
46 Tenannat and Mbele (n 45) 17. S49 of the CPA. 
47 S49 of the CPA. 
48 S49 of the CPA. 
49 Naudé  “The Consumer’s ‘Right to Fair, Reasonable and Just Terms’ Under the New Consumer 
Protection Act in Comparative Perspective”2009 The South African Law Journal  505 508. 
50 S48-51 of the CPA. 
51 Ss48(1)(c) of the CPA. 
52 Sharrock “Judicial Control of Unfair Contract Terms: The Implications of Consumer Protection Act” 
2010 South African Mercantile Law Journal 295 305. In the case of Barkhuizen v Napier the court held 
that in order to determine whether or not a term is contrary to public policy we need to consider the 
reasonableness and fairness of the term. 
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importance in South Africa’s consumer protection legislation. This can be equated to 
“clear”, “understandable” and “user-friendly”.53 The purpose of this section is to 
alleviate the problems and disadvantages that consumers with low level literacy or 
those with impaired English abilities experience.54 Section 22(2) goes further to say 
that an ordinary consumer with average literacy skills and minimal experience as a 
consumer of the relevant goods or services should be able to read and understand the 
said notice or document. In the case of Four Wheel Drive Accessory Distributors CC v 
Rattan NO the court held that an agreement could not be properly interpreted as it was 
not in plain and understandable language and declared the agreement invalid.55 In 
Standard Bank of South Africa Ltd v Dlamini the court held that a document is in plain 
language if an ordinary consumer with normal educational abilities could be reasonably 
expected to understand and comprehend the document.  
3.2.4 Enforcement Processes and Mechanisms  
The CPA further states that a court or tribunal has a duty to develop the common law 
to the extent that it is necessary to improve the realisation and enjoyment of consumer 
rights.56 Any consumer may report the seller, an auction house or an auctioneer who 
does not comply with the provisions of the CPA to the Consumer Tribunal or the 
Consumer Commission.57 The seller, auctioneer or auction house can then be fined.58 
3.2 Electronic Communications and Transactions Act 
3.3.1 Purpose and Background  
“E-commerce is a reality”.59 The advancement of technology has impacted the 
contracts of purchase and sale. It is now possible for parties to conclude a contract of 
purchase and sale without ever seeing each other’s face. Today, many auctions are 
facilitated by an auction website. An auction house would advertise goods for sale on 
behalf of the seller and prospective buyers would bid on the website.60 Naturally, as 
the manner of contracting evolves, the law must evolve with it. Thus, the ECTA was 
introduced. This piece of legislation is responsible for regulating electronic transactions 
in South Africa. 
The ECTA came into effect on 30 August 2002. The purpose of this piece of legislation 
was to enable and facilitate electronic communications and transactions.61 “Like most 
e-commerce legislation, the ECTA is based upon the principles of functional 
                                                     
53 Stoop and Chürr “Unpacking the Right to Plain and Understandable Language in the Consumer 
Protection Act 68 of 2008” 2013 Potchefstroom Electronic Law Journal 515 516 
54 Stoop and Chürr (n 53) 528. 
55 Four Wheel Drive Accessory Distributors CC v Rattan NO 2019 SA 451 (SCA). 
56 Ss4(2) of the CPA. 
57 Annor (n 14) 51. 
58 Annor (n 14) 51. 
59 Papadopoulos and Snail Cyberlaw@SA III The Law of The Internet in South Africa (2012) 58. 
60 E.g. bid-or-buy, eBay, Aucor. 
61 S2 of the ECTA. 
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equivalence, technological neutrality, and compatibility with international best 
practices.”62 Some of the objectives of the ECTA are to: 
 “promote legal certainty and confidence in respect of electronic communications 
and transactions”;63 
 “encourage investment and innovation in respect of electronic transactions in 
the Republic”;64 
 “develop a safe, secure and effective environment for the consumer, business 
and Government to conduct and use electronic transactions”;65 and 
 “promote the stability of electronic transactions in the Republic.”66 
3.3.2 Definitions, Application and Scope 
“Electronic Transactions” have not been defined in the ECTA. A “transaction” is defined 
as either of commercial or non-commercial nature and it includes the provision of 
information and e-government services.67 Thus, it can be inferred that an “electronic 
transaction” is a “transaction” which is concluded through an electronic medium. 
Section 4 of the ECTA states that the ECTA applies to any electronic transaction or 
data message. Section 42(1) of the ECTA states that the consumer protections 
provided under Chapter 7 only applies to electronic transactions, however, Eiselen 
points out that section 42(1) must be understood as applying to any electronic 
transaction where one party to the transaction is a consumer.68 A “consumer” under 
the ECTA is defined as “any natural person who enters or intends entering into an 
electronic transaction with a supplier as the end user of the goods or services offered 
by that supplier”.69 
3.3.3 Protection of Consumers  
Chapter 7 of the ECTA deals with consumer protections. The anonymity of the Web, 
the security of transactions and the protection and confidentiality of information are but 
a few of the factors that cause consumers to tread lightly or even avoid e-commerce 
and electronic transactions completely.70 Hence, the ECTA is a modern piece of 
legislation that intends to: 
                                                     
62 Jacobs “The Electronic Communications and Transactions Act: Consumer Protections and Internet 
Contracts” 2004 SA Mercantile Law Journal 556 557. 
63 S2 of the ECTA. 
64 S2 of the ECTA. 
65 S2 of the ECTA. 
66 S2 of the ECTA . 
67 Papadopoulos and Snail (n 60) 65. S1 of the ECTA . 
68 Papadopoulos and Snail (n 60) 65. 
69 S1 of the ECTA. 
70 Jacobs (n 63) 557. 
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 “promote legal certainty and confidence in respect of electronic communications 
and transactions”;71  
 to “encourage investment and innovation in respect of electronic transactions in 
the Republic”;72  
 to “develop a safe, secure and effective environment for the consumer, business 
and Government to conduct and use electronic transactions”;73 and  
 to “promote the stability of electronic transactions in the Republic”.74 
Section 42 of the ECTA provides that electronic transactions by way of auctions are 
excluded from the scope of section 44. Section 44 provides for a cooling off period, 
this a period of thirty days after the successful entering into of an electronic transaction 
when the consumer is allowed to cancel the agreement with no explanation and without 
being faced with any penalty. Hence, it is vital that every consumer is completely 
informed before entering into any online auction contracts. However, the consumer 
may rely on the cooling-off provisions of the CPA.75 
Section 43 of the ECTA places a duty on the suppliers of internet websites to make 
certain information available to consumers on their website: 76 
 the “full name and legal status” of the supplier; 
 the supplier’s “physical address and telephone number”; 
 the web site address and e-mail address, “membership to any self-regulatory 
or accreditation bodies to which that supplier belongs or subscribes”; 
 whether the supplier is bound to any code of conduct and where the consumer 
may access the code of conduct; 
 if the supplier is a legal person, they are required to provide the following 
information: registration number, names of   its office bearers and place of 
registration; 
 “the physical address where the supplier will receive legal service of 
documents”;  
 the supplier is required to provide a description of the goods or services on 
offer, this allows the consumer to make an informed decision; 
                                                     
71 S2 of the ECTA . 
72 S2 of the ECTA . 
73 S2 of the ECTA. 
74 S2 of the ECTA. 
75 S16 of the CPA. A consumer may rescind a contract that arose from direct marketing without 
reason or penalty, in writing, within five business days and the supplier must return any payment. 
76 Ss43 (a)-(q) of the ECTA. 
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 “the full price of the goods or services, including transport costs, taxes and any 
other fees or costs”;  
 the method of payment; 
 the consumer must be made aware of the terms of the agreement and where 
the consumer may access these terms;  
 the supplier must supply the consumer with a time frame indicating when the 
consumer can expect delivery of the goods or rendering of the services;  
 the manner in which  consumers can access and maintain a full record of the 
transaction; 
 the supplier must provide their return, exchange and refund policy;  
 whether the supplier subscribes to any alternative dispute resolution code and 
how the consumer may access the code;  
 the supplier must provide the consumer with information regarding the 
suppliers payment security and privacy policy; and 
 where goods or services are to be supplied on an ongoing basis, the supplier 
must provide the minimum duration of the agreement. 
Clearly the information which is required in section 43(1) is the type of information 
which would reasonably be necessary to enable a consumer to protect its legal rights 
in an action against the supplier and would be required to be included on auction 
websites.77  
3.3.4 Click-wrap and Browse-wrap Agreements 
“… [A] valid and enforceable Internet contract is just a ‘mouse click’ away, provided 
that a carefully drafted contract is used.”78 Most contracts on the internet are concluded 
via click-wrap and browse-wrap. “A click-wrap agreement (also known as a ‘click-on’ 
or ‘click-through’ agreement’) is a common method used where consumers are 
required to click on a button or link to indicate their acceptance of particular terms and 
their willingness to proceed.”79 The terminology of web-wrap and browse-wrap 
agreements are used interchangeably. This type of agreement is merely presented as 
terms and conditions which are either displayed on the web page directly or via a 
hyperlink.80 Unlike click-wrap agreements, browse-wrap agreements do not require the 
consumer to “click” and expressly agree to the terms.81 On an auction website the 
terms and conditions of the auction may not be brought to the attention of the 
                                                     
77 Zuluman and Kairinos Norman’s Law of Purchase and Sale in South Africa (2005) 275. 
78 Jacobs (n 63) 566. 
79 Koornhof “The Enforceability of Incorporated Terms in Electronic Agreements” 2012 Speculum Juris 
41 44. 
80 Pistorius “Click-wrap and Web-wrap Agreements” 2004 SA Mercantile Law Journal 568 570. 
81 Pistorius (n 81) 570. 
  27 
consumer, this sometimes leads to the consumer consenting to unreasonable terms 
and conditions.  
However, consumers will not be forced to accept terms and conditions that they were 
not aware of as section 43(2) of the ECTA states that:  
“The supplier must provide a consumer with an opportunity:  
(a)  to review the entire electronic transaction;  
(b)  to correct any mistakes; and  
(c)  to withdraw from the transaction, before finally placing any order.” 
Should the supplier fail to comply with the requirement of the ECTA, the consumer has 
the right to cancel the agreement within fourteen days of receiving the goods or 
services.82 Hence, the consumer would be protected from being deceived into 
accepting terms and conditions that they were not aware of. This section echoes 
section 49 of the CPA, which states that if a term limits the supplier’s liability, 
indemnifies the supplier or forces the consumer to assume any risks, the supplier is 
required to bring such terms to the attention of the consumer. Section 43(5) of the 
ECTA places a duty on the supplier to ensure that the payment systems used on the 
website are safe and secure. Further, more in terms of section 43(6) the law holds the 
supplier liable should they fail to adhere to the requirement in section 43(5). 
3.3.5 Enforcement processed and mechanisms  
In the event of non-compliance with any consumer protection provided for in Chapter 
7 of the ECTA, a consumer may lodge a complaint with the Consumer Affairs 
Committee or the Commission.83 Furthermore, any agreement which excludes any 
consumer rights contained in Chapter 7 may be declared null and void.84 
In the event that there is conflict between the CPA and ECTA, both Acts must be 
applied concurrently, if possible.85 If it is not possible to apply both, the Act which 
provides better protection to the consumer should apply.86 For example, the ECTA 
provides that there is no cooling off period afforded to consumers under an online 
auction contract but the CPA does not exclude auctions from its application thus the 
CPA can be used to supplement any gaps in the ECTA and afford the consumer 
protection.  
3.4 Protection of Personal Information Act 
3.4.1 Purpose and Background  
                                                     
82 Ss43(3) of the ECTA. 
83 Zuluman and Kairinos (n 78) 276. 
84 S48 of the ECTA. 
85 Jacobs , Stoop and van Niekerk “Fundamental Consumer Rights Under the Consumer Protection 
Act: A Critical Overview and Analysis” 2010 Potchefstroom Electronic Law Journal 302 305. 
86 Jacobs, Stoop and van Niekerk (n 86) 305. 
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The next piece of legislation that is relevant to auctions is POPIA. The aim of POPIA 
is to promote the protection of personal information processed by public or private 
bodies. Online auction websites often require consumers to provide their personal 
information before they are able to start bidding. Thus, it was necessary for the law to 
intervene in order to prevent the misuse of personal information.87  
Whether it be online or in person, such protections are necessary when an exchange 
of personal information takes place. Section 14 of the Constitution affords every South 
African the right to privacy.88 “The right to privacy includes a right to protection against 
the unlawful collection, retention, dissemination and use of personal information”.89 
POPIA then gives effect to right to privacy afforded under the Constitution.  
It is important to note that POPIA has not been fully implemented. Section 1, section 
112, section 113 and Chapter 5 Part A are the only sections in POPIA which are in 
effect currently.90 Section 1 being the definitions. Section 112 and 113 provide for the 
making of regulations under POPIA. Part A of Chapter 5 contains all the provisions 
applicable to the Information Regulator. The provisions of POPIA which impact on 
online auctions have not yet been implemented but their potential protective measures 
will be discussed, as they will be relevant to online auctions once POPIA is in full effect. 
3.4.2 Conditions to Processing Personal Information  
Section 4 of POPIA provides the eight conditions for lawful processing of personal 
information. As previously mentioned online auction websites will typically expect the 
consumer to provide certain personal information, therefore, it is necessary that the 
seller and auctioneer to adhere to the processing measures stipulated under POPIA. 
The first condition is accountability. Section 8 stipulates that the responsible party must 
ensure that all the conditions stipulated in POPIA must be met. In order to fulfil this 
condition two control measures must be established: (i) the personal information 
processed needs to be identified by the responsible part, and (ii) the responsible party 
must task someone with the safe guarding of the personal information.91  
The second condition is “processing limitation”. The data must be processed lawfully 
and in a manner that does not infringe upon the subjects right to privacy.92 Personal 
information may only be processed if the subject consents or it is necessary and 
justifiable to do so.93 The purpose for which it was processed must be adequate, 
relevant and not excessive.94  
                                                     
87 “Personal Information” is defined under s1 of POPIA. 
88 S14 of the Constitution. 
89 Preamble of the POPIA. 
90 POPI Commencement date or POPI Effective Date Starts the Clock Ticking 
(https://www.michalsons.com/blog/popi-commencement-date-popi-effective-date/13109 (10-10-
2019)). 
91 Heynik “Protection of Personal Information by South African Law firms” 2018 LSSA Guidelines 1 12. 
As per the definition of “Responsible Party” in section 1 of POPIA. 
92 S9 of POPIA. 
93 S11 of POPIA. 
94 S10 of POPIA. 
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The third condition stipulated in POPIA is “purpose specification”. Personal information 
may only be collected for a specific reason and it may only be retained for as long as 
necessary to attain that purpose.95 Every element of the data processing process is 
dependent on the purpose of the data collection, for example, the manner in which the 
data is collected; the period of time for which it is retained; whether it is necessary to 
disclose the data to third parties.96  
Section 15 provides the fourth condition on “further processing”. Before the responsible 
party may utilise the data subjects personal information the responsible party must 
consider the following: 
 “the relationship between the purpose for which the information was originally 
collected and the intended purpose of any further processing; 
  the nature of the information concerned; 
  the consequences of further processing; 
  the manner in which the information was collected; and 
  the contractual rights and obligations between the parties.”97 
Section 16 states that the responsible party must ensure that the information is 
accurate, complete and not misleading. This satisfies the fifth condition of ”information 
quality”. This condition necessitates that appropriate information security measures 
safeguarding the integrity of the personal information being utilised.98  
The responsible party also has a duty to notify the data subject about the fact that they 
are collecting his or her personal information and what they intend to do with it.99 This 
is the sixth condition of “openness”. The responsible party must notify the data subject 
of the following:  
 “the information being collected and if not from a data subject, the source from 
which it is collected, 
 
  the name and address of the responsible party,  
 
 
 the purpose of collection,  
 
 whether the supply of information by the data subject is voluntary or mandatory,  
 
 
                                                     
95 S13-14 of POPIA. 
96 Heynik (n 92) 18. 
97 Heynik (n 92) 20. POPIA defines a “data subject as the person to whom personal information 
relates. 
98 Heynik (n 92) 20. 
99 S18 of POPIA. 
  30 
  the consequences of failure to provide information, 
 
 law authorising or requiring the collection of information, 
 
 
  if to be transferred to a third country or international organisation,  
 
 the level of protection afforded to the information, and 
 
 
 any further relevant information.”100  
The seventh, being “[t]he ‘Security Safeguards’ condition underlines the obligation of 
the responsible party to ensure that personal information of a data subject in its 
possession or under its control is appropriately safeguarded against loss, destruction 
or unlawful access.”101  
The eighth and last condition is “data subject participation”. Sections 23 and 24 
provides that the data subject has the right to know if the responsible party holds the 
data subjects personal information and the data subject has a further right to request 
the responsible party to delete or correct the data subjects personal information.102 
The auction website (and in some instances the seller) would be the responsible party 
who collects the bidder’s personal information when the prospective bidder decides to 
partake in an online auction. The bidder (prospective buyer) would be the data subject. 
3.4.3 Other Provisions Relevant to Online Auctions  
Chapter 9 of POPIA provides for cross-border data transfers. This section may be 
applicable when the seller is in another country or jurisdiction. Section 72 provides that 
the responsible party may not transfer personal information of the data subject to a 
third party in a foreign country unless the third party is subject to laws and rules 
pertaining to the lawful processing of personal information, which is similar to South 
Africa’s POPIA. The consent of the data subject is required, and the transfer of 
information must be necessary for the performance or conclusion of the contract.103 
The transfer must essentially be to the benefit of the data subject.104 
POPIA is capable of being applied concurrently with other legislation.105 However, in 
the event of conflict between POPIA and another piece of legislation, the legislation 
which provides greater protection for the personal information of the consumer will 
prevail.106 For example, section 50 of the ECTA provides for the voluntary subscription 
                                                     
100 Heynik (n 92) 21. 
101 Heynik (n 92) 22. 
102 S23-24 of POPIA. 
103 Ss72(b)-(d) of POPIA. 
104 Ss72(e) of POPIA. 
105 Papadopoulos and Snail (n 60) 73. 
106 Papdopoulos and Snail (60) 73. 
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of the “data controller” to the principles of lawful data processing or collection. POPIA 
on the other hand is not voluntary but compulsory.  
3.4.4 Enforcement Mechanisms  
Chapter 10 of POPIA provides for “enforcement”. Under chapter 10 of POPIA the 
Regulator is given the authority to investigate complaints concerning the unlawful 
and/or wrongful processing of personal information.107 The Regulator has the authority 
to impose a fine of up to R10 million on the responsible party for non-compliance with 
the provisions of POPIA.108 Also, section 99 of POPIA provides that a Regulator or 
data subject may institute a civil action should the responsible party breach any 
provision of POPIA.  
3.4.5 Deficiencies Remedied by POPIA 
Once POPIA has been fully implemented, the protections discussed above could be 
used to protect the interests of consumers. However, even though POPIA is fairly new 
the right to privacy had been around for decades. Under the common law every person 
was entitled to personality rights, this included physical integrity, freedom, reputation, 
dignity and privacy.109 Furthermore, under the common law the appropriate remedy 
when a person’s personality rights were infringe was the action inuriarum.110 This 
remedy enabled the victim to claim damages from the perpetrator for the infringement 
of one of her personality rights.111 In order to succeed with this claim the plaintiff would 
have to proof that an infringement took place and that it was done intentionally.112 
These common law rights, however, did not envisage the correct processing and 
safekeeping of personal information, as in the case of POPIA. POPIA would apply to 
all private and public bodies by or on behalf of the responsible party.113 A seller could 
fall within the ambit of private bodies and will therefore be subject to the provisions of 
POPIA.114 
3.5 Conclusion  
This chapter discussed the legislative provisions available to protect the vulnerable 
consumer in the context of offline and online auctions in South Africa. Firstly, auctions 
could be regulated under the CPA and special provision has been made for auctions. 
Hence, a consumer would be afforded protections to avoid exploitation in auction 
transactions and thereby supplements the common law position with the additional 
protections in the provisions of the CPA. Despite the provisions in the CPA which 
expressly regulate auctions there are an array of other consumer rights and protections 
that are indirectly relevant to auctions. There are provisions relating to unfair terms and 
                                                     
107 Heynik (n 72) 43. 
108 Heynik (n 72) 47. 
109 Maimela “Part 1.Legal Framework and Sources” in Torfs, Blanpain and Hendrickx IEL Religion 
(2019) 33 40. 
110 Maimela (n 111) 41. 
111 Maimela (n 111) 41. 
112 Maimela (n 111) 41. 
113 Papadopoulos and Snail (n 60) 299-300. 
114 As per the definition of “private body” under section 1 of POPIA. 
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improper good or services. Further consideration was given to the online auction 
environment and the additional protections afforded under the ECTA, as well as the 
protection of personal data processing and retention for offline and online auctions 
under POPIA.  
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CHAPTER 4: 
INTERNATIONAL AUCTIONS 
4.1 Introduction  
“Technology unites, and the process is irreversible”.1 People do not have to be in the 
same room to conclude a contract let alone in the same country. One party to the 
contract may be domiciled in South Africa and the other party to a contract may, for 
example, be domiciled in Canada (or any other country for that matter), it is likely that 
in instances of breach a dispute may arise in relation to the applicable law and 
jurisdiction.2 The rules of private international law would determine which law governs 
the contract, which consequently would determine not only the manner of enforcement 
but also the rights available to the consumer. 
Generally, auction websites would include an express term stipulating which laws are 
applicable to the transaction within their terms and conditions. This chapter is 
concerned with the position when a law has not been chosen within the auctioneer’s 
terms and conditions in an international online auction. The primary concern is the 
manner in which the South African consumer is protected when participating in online 
international auctions or when the South African consumer participates in an auction 
taking place in another country.  
Hence, it is necessary to discuss the position of the South African consumer, 
particularly focusing on whether the consumer is sufficiently protected in online 
international auctions. In order to answer this question, the rules of private international 
law must be considered. 
4.2  Terms and Conditions and Party Autonomy  
Party autonomy allows parties to determine which legal system will govern their 
contract.3 Typically online auction websites will have a choice of law and jurisdiction 
clause. This refers to the law that will govern the contract as well as which courts would 
have jurisdiction in the event of dispute. For example, the terms and conditions on the 
bid-or-buy website states that the governing law is the law of the Republic of South 
Africa.4 The consumer protections provided under South African law have been 
discussed in the previous chapters and it was concluded that there are extensive 
protections afforded to consumers. However, this may not always be the case in 
instances when the choice of law is a country other than South Africa.  
                                                     
1 Langen “From Private International Law to Transnational Commercial Law” 1969 Comparative and 
International Law Journal of Southern Africa 313 313. 
2 Fredericks “Private International Law and its Relation to International Trade” 2006 Juta’s Business 
Law 175 175. 
3 De Villiers “Limitations on Party Autonomy in the Context of Cross-Border Consumer Contracts: 
The South African Position” 2013 Tydskrif vir die Suid-Afrikanse Reg 478 480.  
4 Bid-or-Buy Terms and Conditions of This site 
(https://www.bidorbuy.co.za/help/441/Terms_Conditions_of_This_Site (24-09-2019)). 
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The eBay website, for example, states that the court in Utah USA has jurisdiction over 
any dispute that may arise from the agreement.5 It is not practical to expect a South 
African consumer to equate themselves with the consumer laws in Utah. It is also 
practically impossible to expect a South African consumer to institute proceedings in a 
Utah court, as the cost implications alone would be dire. 
As a result party autonomy tends to be limited in its application to consumer contracts.6 
The rationale is based on the unequal bargaining position of the consumer.7 “Providing 
suppliers an unfettered ability to choose an applicable legal system may very well 
deprive consumers of even the minimum level of consumer protection.”8 
Voet and Van der Keesel rejected the concept of party autonomy, they only recognised 
choice regarding the ius dispositivum.9 The South African courts have held that the law 
of contract should be the law that the parties have chosen.10 However, as mentioned 
in the previous chapter under click-wrap and browse-wrap agreements, a choice of law 
clause will only be valid if the requirements of the agreement as a whole have been 
met the requirements under the Electronic Communications and Transactions Act 25 
of 2002 (ECTA).11 
4.3  Principles of Private International Law  
“Private international law is a branch of each national legal system regulating the 
relations between individuals.”12 As mentioned, parties to a contract could expressly 
stipulate in the terms of their contract which legal system would govern their contract. 
The problem comes in when parties do not choose a legal system to govern their 
contractual transaction. Under these circumstances it is necessary to determine the 
governing law of the contract. 
South African courts have identified two main approaches in order to determine the 
governing law of a contract. According to the approach followed in the Laconian 
Maritime Enterprises Ltd v Agromar Lineas Ltd all factors are considered in order to 
determine which legal system has the closest and most real connection to the 
contract.13 Neels and Fredericks identified a number of factors that should to be taken 
into account in this regard, these include: 
 “the place of performance (locus solutionis); 
                                                     
5 Ebay User Agreement (https://www.ebay.com/help/policies/member-behaviour-policies/user-
agreement?id=4259 (21-10-2019)). 
6 De Villiers (n 3) 478 481. 
7 De Villiers (n 3) 481. 
8 De Villiers (n 3) 481-482.  
9 Forsyth Private International Law The Modern Roman-Dutch Law Including The Jurisdiction of The 
High Courts (2012) 321. The ius dispositivum are the rules under a legal system that a party may alter. 
E.g. a party may exclude the warranty against latent defects. 
10 Guggenheim v Rosenbaum 1961 4 SA 21 (W). 
11 The supplier must provide the consumer with the opportunity to review the entire agreement, correct 
any mistakes and withdraw.  
12 Fredericks (n 2) 175 176. 
13 Lanconian Maritime Enterprises Ltd v Agromar Lineas Ltd 1986 3 SA 509 (D). 
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 the place of conclusion of the contract (locus contractus); 
 the place of offer;  
 the place of acceptance;  
 the place of agreed arbitration;  
 choice of jurisdiction;  
 domicile of the parties;  
 the place where the parties carry on business;  
 the nationality of the parties; and 
 the form, terminology, and language of the contract." 14 
According to the second approach, the lex loci solutionis (the place of performance) 
would apply unless the contract is more closely related to another legal system.15 This 
is the approach that was laid down in Standard Bank of SA Ltd v Efroiken and 
Newman.16 The difficulty is that often the place of payment and place of delivery are 
not the same. In this respect the courts have followed two approaches, being the 
scission principle and the unitary approach.  
According to the scission principle the question is “in which country did the 
performance which was not properly executed have to take place?”17 This principle 
suggests that more than one legal system is applicable to a contract which could lead 
to legal uncertainty.18 According to the unitary principle all relevant connecting factors 
are to be taken into account as one of the leges loci solutionis will be indicated from 
one of the other close connecting factors, this approach is more preferable.19 
Therefore, should the parties to an auction contract fail to stipulate what law governs 
their agreement, the approaches discussed above would be used to determine the 
proper law of the contract. It is important to note that this is the position only when 
South Africa is the lex fori.20  
4.4 Consumer Protection in International Auctions  
                                                     
14 Bouwers The Law Applicable to an International Contract of Sale in Absence of a Choice of Law- A 
Comparative Study of Brazilian, Russian, Indian, Chinese and South African Private International Law 
(2013 Dissertation UJ LLM) 24. 
15 Fredericks (n 2) 178. 
16 Standard Bank of SA Ltd v Efroiken and Newman 1924 AD 121. 
17 Fredericks (n 2) 178. 
18 Fredericks (n 2) 178. 
19 Fredericks (n 2) 178. 
20 Lex Fori is the law of forum. 
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If one of the parties is domiciled in South Africa or if it is a company registered in South 
Africa, then the South African court would have jurisdiction and the law of civil 
procedure is applicable.21 
As previously discussed in chapter 3, the ECTA contains provisions pertaining to 
consumer protections when dealing with online transactions. Section 47 of the ECTA 
states that the consumer protection measures provided under Chapter 7 would be 
applicable regardless of the law that governs the contract. Thus, irrespective of the law 
that governs the contract, if the matter is heard by a South African court the protections 
contained in Chapter 7 of the ECTA would be applicable.22 Section 48 goes further to 
say that any agreement which excludes the rights contained in Chapter 7 would be null 
and void.  
The lex fori is the law of the court where the matter is heard. The proper law of the 
contract is the law which governs the contract. As mentioned, the consumer protection 
provisions that are applicable in South African law are applicable to the contract if a 
South African court is hearing the matter. However, if the proper law of the contract 
provides better and a higher standard of consumer protection than the lex fori, which 
in this case is South African law, then the consumer protection measures of the proper 
law would apply.23 This is referred to as the principle of preferential treatment, the law 
“which provides extra protection for the socio-economically weaker party in the context 
of alternative reference rules”.24 
One of the factors which is used to determine the proper law of a contract is the locus 
contractus, which is the place where the contract was concluded.25 The ECTA states 
that “[a]n agreement concluded between parties by means of data messages is 
concluded at the time when and place where the acceptance of the offer was received 
by the offeror”.26 Electronic contracts uses the reception theory rather than the 
information theory which was discussed in chapter 2. The reception theory states that 
the contract comes into being when and where the acceptance reaches the offeror.27 
Thus, the locus contractus will be the place where the offeror received the acceptance. 
However, it must be noted that the acceptance will be regarded as received at the 
offeror’s usual place of business or residence.28 If South African law is the lex loci 
contractus the CPA would apply even if there are no other connecting factors to South 
Africa.29 
The CPA is applicable to every transaction that takes place within the Republic.30 
Whether or not the supplier resides in South Africa or as its place of business in South 
                                                     
21 Fredericks (n 2) 177. 
22 Neels “Consumer Protection Legislation and Private International Law” 2010 Obiter 122 123. 
23 Neels (n 23) 123-124. 
24 Neels (n 23) 124. 
25 Neels (n 23) 124.  
26 Ss22(2) of the ECTA. 
27 Hutchinson and Pretorius The Law of Contract in South Africa (2017) 57. It is important to note that 
the reception theory will only be applicable where South Africa is the governing law of the contract.  
28 Neels (n 23) 125. 
29 Neels (n 23)131. Hereafter referred to as the CPA. 
30 Ss5(1) of the CPA. 
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Africa is irrelevant.31 Section 5(1)(b) states that the CPA will apply to “the promotion of 
any goods or services, or of the supplier of any goods or services, within the Republic”. 
Thus the CPA will be applicable if the supply of goods and services is taking place in 
South Africa, which would also be the place of delivery, hence making South Africa the 
lex loci solutionis.32 
The issue is that these consumer protections, under the ECTA and CPA, would only 
apply when South Africa is the lex fori.  
4.5  International Instruments  
South Africa is a member of International Institute for the Unification of Private Law 
(UNIDROIT).33 When parties have not chosen a law to govern their contract the 
preamble to the UNIDROIT Principles of International Commercial Contracts (UPICC), 
suggests that the principles contained therein may be applicable.34 
South Africa is also a member of the Hague Conference.35 The Hague Conference on 
Private International Law drafted an instrument known as the Hague Principles on 
Choice of Law in International Commercial Contracts.36 The Hague Principles 
emphasises the principle of party autonomy that is the parties’ freedom to choose the 
law which will govern their international commercial contract.37 This international 
instrument also states that it must be utilised as a tool to interpret, supplement and 
develop the private law of a country.38 It is important to note that this is a non-binding 
instrument.39 Article 11 of the Hague Principles provide for the “overriding mandatory 
rules of public policy”. Thus, a court or tribunal is at liberty to exclude provisions from 
the choice of law if they are against public policy.40  
If South Africa is not signatory to an international instrument, for example the Vienna 
Sales Convention, the instrument may still apply if: (i) the other party is from a country 
who is a member state of the convention, or (ii) if the parties state in their contract that 
they would like the international instrument to be applied to their contract.41 
4.6  Conclusion  
Most international auction websites will stipulate in their terms and conditions what law 
governs the contract. If not, then the rules of private international law would apply. 
                                                     
31 Neels (n 23) 130. 
32 Neels (n 23) 131. 
33 UNIDROIT membership https://www.unidroit.org/about-unidroit/membership (26 September 2019). 
34 Neels and Fredericks “An Introduction to the African Principles of Commercial Private International 
Law” 2018 Stell LR 341 352. 
35 HCCH members https://www.hcch.net/en/states/hcch-members (26 September 2019). 
36 Neels “The Nature, Objective and Purposes of the Hague Principles on Choice of Law in International 
Commercial Contracts” 2015 TSAR 774 774. 
37 Neels (n 37) 775-776. 
38 Neels (n 37) 775-782. 
39 Neels (n 37) 774. 
40 Article 11(3) of the Hague Principles on Choice of Law in International Commercial Contracts. 
41 Fredericks (n 2) 177. 
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In either situation the central question is whether or not the South African consumer is 
adequately protected. Based on the above discussion it can be concluded that there 
are provisions to protect the interests of the vulnerable consumer, not only by a 
countries’ internal laws but also by international instruments. However, this is only true 
when South Africa is the governing law or the lex fori.  
The issue arises when a South African consumer has agreed to the jurisdiction of 
another country. In such instance, there may be deficiencies in the protection of 
consumers and the law of such a country would have to be assessed. The South 
African consumer could in certain instances rely on international instruments, but may 
be of no use if the country of the lex fori is not a signatory to such an instrument. 
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CHAPTER 5: 
CONCLUSION 
5.1 Current Protections  
“A sale by auction is one in which property is openly put up for sale by an auctioneer 
acting for the seller, with a view to finding a purchaser willing to pay the highest price 
for the property to be sold.”1  
Auction contracts find their roots in nominate contracts of purchase and sale. As a 
result the consumer (or purchaser) would be able to rely on the protections afforded 
under the common law. Hence, the seller has certain common law duties towards the 
consumer, for example the safe keeping of the thing sold, passing of ownership, 
warranty against eviction and warranty against latent defects. The Consumer 
Protection Act 68 of 2008 (CPA) was enacted in order to “promote and advance the 
social and economic welfare of consumers”.2 The CPA does not prohibit the consumer 
from relying on common law protections and remedies rather than the CPA.3 
As mentioned in chapter 3, the consumer is entitled to specific protections under the 
CPA insofar as the transaction falls within the scope of the CPA. The CPA is the first 
modern piece of legislation that expressly dealt with auctions. Section 45 along with 
Regulations sets out the conditions and procedures for a valid auction. Needless to 
say, the consumer rights listed under the CPA applies to the consumer to an auction 
contract.  
E-commerce is on the rise and consumers now use the internet and electronic 
mediums to conclude contracts. The Electronic Communications and Transactions Act 
25 of 2002 (ECTA) was enacted in order to facilitate online transactions. Chapter 7 of 
the ECTA provides protective measures for online consumers over and above those 
that are available to consumers in offline auctions.4 Chapter 7 places a duty on 
suppliers to make certain vital information available to consumers as well as provide 
consumers with the opportunity to review what they are agreeing to. Thus, the 
consumer has an opportunity to make an informed decision.  
The last piece of legislation dealt with in the research is the Protection of Personal 
Information Act 4 of 2013 (POPIA). POPIA is no fully in force yet, however, once POPIA 
is fully in force it will add to the legislative protection measures afforded to consumers 
under South African law. POPIA was enacted in order to promote the protection of 
personal information. POPIA provides eight conditions for the lawful processing or 
personal information. In order for a website to lawfully process personal data they must 
meet these conditions.  
This research concluded that consumers in auction contracts have protections within 
the common law, CPA, ECTA and POPIA and that a consumer would be protected in 
                                                     
1 Kahn Principles of the Law of Sale& Lease (2010) 46. 
2 Ss3(1) of the CPA. 
3 Hutchinson and Pretorius The Law of Contract In South Africa (2017) 432.  
4 Papadopoulos and Snail Cyberlaw@SAiii The Law of the Internet in South Africa (2012) 64. 
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terms of the South Africa legislative framework when participating in auction contracts, 
whether it is offline or online transactions. There are, however, certain deficiencies in 
these protections when participating in international auctions, which are highlighted 
below. 
5.2 International Auctions 
Chapter 4 discussed the South African principles of private international law. The 
advancement of technology has made it possible for consumer’s to participate in 
international online auctions. But, this comes with its own challenges. In order to 
participate in the bidding and subsequently make a purchase, the consumer subjects 
themselves to the jurisdiction of another country. The consumer would be unfamiliar 
with the consumer protection laws of that country, which may also not provide 
adequate consumer protection. 
Ideally, auction websites should stipulate in their terms and conditions which legal 
system would apply to the dispute. This is in line with the principle of party autonomy.5 
However, where it is not the conflict of laws rules would be applied. Conflict of laws 
rules are the rules that each country uses in order to decide which law will govern the 
dispute.6 The fact that the internet makes cross-border and international contracting 
so easy there will be scope for the implementation of conflict of laws rules.7 The 
problem lies in that each country’s legal system has its own conflict of laws rules.8 The 
law of the lex fori will be used to decide which legal system is applicable.  
Section 47 of the ECTA states that “[t]he protection provided to consumers in this 
Chapter, applies irrespective of the legal system applicable to the agreement in 
question.” This section works well if a South African court is hearing the matter. The 
problem arises when the matter is being heard in a foreign court, it is unlikely that the 
foreign court will consider South Africa consumer legislation unless South African law 
is the proper law of the contract.  
In terms of the rules of private international law of South Africa, as discussed in chapter 
4. If the proper law of the contract provides better consumer protection than the lex fori 
a South African court will consider it. Thus, the consumer has protections under South 
African private international law. As each country has its own Private International law, 
the law of the lex fori may not provide adequate protection to the South African 
consumer and therein lies the problem. It falls outside the scope of this dissertation to 
discuss each and every countries consumer protection laws in order to determine if the 
South African consumer will be sufficiently or not. It is perhaps worth noting that the 
deficiencies in consumer protection in international auction transactions can be 
remedied by international instruments. However, this will not be very effective if the lex 
fori or the chosen governing law’s country is not signatory.  
Another issue is the practical implications of international auctions, when an online 
auction website contains a valid jurisdiction clause and the chosen jurisdiction is not 
                                                     
5 Johnson “Chapter 8 Consequences of and Problems with Electronic Contracts” 2005 Transactions of 
the Centre for Business Law 89 94. 
6 Johnson (n 5) 93. 
7 Johnson (n 5) 93. 
8 Johnson (n 5) 93. 
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South Africa. The costs implications for a South African consumer to litigate in a foreign 
court would be dire. It would be near impossible for the average South African 
consumer to enforce the agreement. This position can be rectified by encouraging 
websites to insert alternate dispute resolution clauses in their terms and conditions. 
Ebay’s website, for example, provides that “arbitration hearing shall be held in the 
country in which you reside or at another mutually agreed location”.9 This helps ease 
the financial burden on the consumer, provided that a consumer would be able to 
burden the costs of such arbitration proceedings. 
5.3 Conclusion 
“A consumer protection era is upon us.”10 Auction houses are advised to comply with 
the provisions of the CPA in order to avoid liability.11 However, as the digital age is 
upon us, auctions can now be conducted online. Thus, auction houses not only have 
to comply with the CPA but also the provisions relating to consumer protection under 
the  ECTA and POPIA. 
Consumer protection is an important part of South African law. A number of provisions 
are included in legislation for the purpose of protecting the vulnerable consumer. 
Between the common law and legislation, the South African legal framework provides 
a wide range of protections for consumers participating in online auctions. 
  
                                                     
9 Ebay User agreement (https://www.ebay.com/help/policies/member-behaviour-policies/user-
agreement?id=4259 (23-10-2019)). 
10 Annor “Hammering Down the Auction Industry” 2011 without prejudice 50 51. 
11 Annor (n 10) 51. 
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